Sexual violence is prevalent in contemporary armed conflicts. International humanitarian law and human rights law absolutely prohibit all forms of sexual violence at all times and against anyone; international criminal law moreover provides for the individual criminal responsibility of sexual crimes' perpetrators. These three bodies of law importantly reinforce each other in this field. The discrepancy between the facts on the ground and the law is a matter of concern that cannot be explained by potential legal gaps or uncertainties. What is needed is to find new ways of improving implementation for existing laws at the domestic and international levels.
Sexual violence has occurred during armed conflicts at all times, on all continents. It is still prevalent in a number of contemporary armed conflicts, such as in the Central African Republic, Colombia, Democratic Republic of the Congo (DRC), Mali, South Sudan and Syria. 1 Some organizations 2 and academics 3 have provided figures that are alarming, but these data may show only the tip of the iceberg. One of the specific issues related to sexual violence is that it remains an "invisible" crime because feelings of guilt or shame, fear of retaliation or taboos may prevent victims from coming forward and talking about it. Material barriers such as security risks, physical distance and transportation costs may also prevent victims from seeking help. For humanitarian organizations that want to prevent sexual violence and respond to the needs of victims, this is a challenge. In its operational work, the International Committee of the Red Cross (ICRC) has therefore recently adopted a new approach. It presumes that sexual violence occurs in armed conflicts and endeavours to provide an appropriate humanitarian response to the victims of sexual violence even in the absence of allegations. 4 Sexual violence, including when conflict-related, often has no relation to sexual desire, but is instead linked to power, dominance and abuse of authority. 5 While women and girls are particularly vulnerable, men and boys are also victims of sexual violence, 6 which may be committed by a variety of perpetrators: State actors, members of organized non-State armed groups, peacekeepers, members of private military and security companies, or simple individuals. Often, sexual violence is not perpetrated in isolation but accompanied by other violations, such 1 Peter Maurer, ICRC President Calls for Action on Sexual Violence in Conflict, statement of 12 June 2014, available at: www.icrc.org/eng/resources/documents/statement/2014/06-12-sexual-violence-statementmaurer.htm (all internet references were accessed in October 2014). 2 According to the United Nations (UN), over 200,000 women have suffered sexual violence in the DRC since the armed conflict began; between 250,000 and 500,000 women were raped during the 1994 genocide in Rwanda; and between 20,000 and 50,000 during the armed conflict in Bosnia in the early 1990s. See UN Resources for Speakers on Global Issues, "Ending Violence Against Women and Girls", available at: www.un.org/en/globalissues/briefingpapers/endviol/. G. Gaggioli as unlawful killings, child recruitment, destruction of property or looting. Its causes (direct and indirect) can be numerous, including the climate of impunity which is rampant in armed conflicts, the absence of clear orders/instructions prohibiting sexual violence, the proliferation of small arms and light weapons used to threatenon a person under circumstances which are coercive". 8 The term "act of a sexual nature" is very broad. It may range from penetration to comments having a sexual connotation. "Coercion" moreover must be understood broadly as including not only a show of physical force but also "[t]hreats, intimidation, extortion and other forms of duress which prey on fear or desperation". 9 The Trial Chamber further held that "sexual violence is not limited to a physical invasion of the human body and may include acts which do not involve penetration or even physical contact". 10 From this definition, it is clear that sexual violence encompasses and is broader than rape. But is there a minimum threshold of gravity to consider an act as "sexual violence" when committed under coercive circumstances? There is no clear-cut answer to this question. The Statute of the International Criminal Court (ICC) criminalizes "sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or any other form of sexual violence of comparable gravity". 11 This is a non-exhaustive list of the most serious forms of sexual violence falling under the jurisdiction of the ICC, which does not help to define the minimum gravity threshold for an act to be considered "sexual violence". Case law and legal writings nevertheless provide a number of additional concrete examples of sexual violence: for instance, trafficking for sexual exploitation, 12 mutilation of sexual organs, 13 sexual exploitation (such as obtaining sexual services in return for food or protection), 14 forced abortions, 15 enforced contraception, 16 sexual assault, 17 forced marriage, 18 sexual harassment (such as forced stripping), 19 forced inspections for virginity 20 and forced public nudity have been qualified as sexual violence. 21 According to the World Health Organization (WHO), sexual violence can be defined as "any sexual act, attempt to obtain a sexual act, unwanted sexual comments or advances, or acts to traffic, or otherwise directed, against a person's sexuality using coercion, by any person regardless of their relationship to the victim, in any setting, including but not limited to home and work". 22 If one accepts such a definition, then, it seems that the threshold of gravity is very low and that the term "violence" encompasses not only physical but also verbal or psychological violence. 23 It should also be noted that if the ICC prosecutes only sexual violence of certain gravity, this does not mean that forms of sexual violence which may not reach that gravity cannot be considered an international crime under other treaties or national legislations. This is evidenced by the fact that, for instance, the Statute of the Special Court for Sierra Leone criminalizes -under crimes against humanity -"rape, sexual slavery, enforced prostitution, forced pregnancy and any other form of sexual violence". 24 
Defining rape
At the international level, rape has been essentially defined by the international criminal tribunals for Rwanda and the former Yugoslavia through three main cases. The first is the Akayesu case before the ICTR, in which the Trial Chamber (and then the Appeals Chamber) adopted a very broad and generic definition of rape. 25 The ICTR simply held that rape is "a physical invasion of a sexual nature, committed on a person under circumstances which are coercive". 26 While the International Criminal Tribunal for the former Yugoslavia (ICTY) seemed initially to follow the approach taken by the ICTR, 27 it shifted to a more precise definition of rape in the Furundžija case. 28 Others would say that the ICTY did not radically depart from the ICTR definition but rather provided additional details on the constituent elements of acts considered to be rape. 29 After having noted that it was not possible to draw the elements of rape from 19 Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law international treaty law or customary law, the ICTY Trial Chamber conducted a comparative law analysis in order to extrapolate the "common denominators" of rape in the criminal law of major legal systems. It concluded that the objective elements (actus reus) of rape are:
i) the sexual penetration, however slight: a) of the vagina or anus by the penis of the perpetrator or any other object used by the perpetrator, or b) of the mouth of the victim by the penis of the perpetrator; ii) by coercion or force or threat of force against the victim or third person". 30
In the Kunarac case, the Trial Chamber considered that the Furundžija definition was too narrow. 31 While it maintained part (i) of the definition, it went one step further by clarifying -or rather broadening -part (ii). For the Trial Chamber, an act of sexual penetration constitutes rape not only if accompanied by "coercion or force or threat of force against the victim or a third person" but also if there are other factors which would render the act "non-consensual or non-voluntary" on the part of the victim. The key criterion is therefore the lack of consent or voluntary participation. The Trial Chamber further held that "[i]n practice, the absence of genuine and freely given consent or voluntary participation may be evidenced by the presence of … various factors … -such as force, threats of force, or taking advantage of a person who is unable to resist". 32 In other words, these factors are not elements of the crime of rape, but rather evidence of the lack of genuine consent. The Trial Chamber therefore "replaced" in the Kunarac case the second part of the Furundžija definition with "where such sexual penetration occurs without the consent of the victim". 33 The ICC Elements of Crimes integrate these case-law evolutions and provide an even more refined definition of rape. An act is considered rape if:
1. The perpetrator invaded the body of a person by conduct resulting in penetration, however slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object or any other part of the body. 
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The international community generally accepts this definition as the most authoritative. 35 A number of national legislations have been adopted or modified to include the crime of rape and other sexual crimes as defined by the ICC. 36
Sexual violence versus gender-based violence
In contradistinction with rape and sexual violence, there is no internationally agreed-upon definition of "gender-based violence". As a consequence, many different definitions of this term can be found. The Committee on the Elimination of Discrimination against Women (CEDAW Committee) defined gender-based violence in its General Recommendation No. 19 in 1992 as "violence that is directed against a woman because she is a woman or that affects women disproportionately. It includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty." 37 While this definition is broad in terms of acts covered, it seems limitative regarding the persons covered. Genderbased violence is described as a form of discrimination 38 against women exclusively. This restriction may be due to the mandate of the CEDAW Committee, or perhaps to the fact that, in practice, women and girls are (or at least are perceived as) the persons most affected by gender-based violence because of the subordinate status of women and girls vis-à-vis men and boys in a number of societies. Nowadays, the term "gender-based violence" is usually understood as covering not only women and girls but also men and boys. As noted by the Inter-Agency Standing Committee (IASC), 39 although the term "gender-based violence" is often used interchangeably with the term "violence against women", men and boys may also be victims of gender-based violenceespecially sexual violence 40 Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law behaviours linked to ideas about masculinity. Thus, the IASC provides for a broadand often-used -definition of gender-based violence as "an umbrella term for any harmful act that is perpetrated against a person's will, and that is based on socially ascribed (gender) differences between males and females". 41 Similarly, the ICRC defines gender-based violence as an "overall term, including sexual violence and other types of gender-specific [violence that are] not necessarily sexually-based". 42 In turn, the ICRC defines "gender" as culturally expected behaviour of men and women based on roles, attitudes and values ascribed to them on the basis of their sex, whereas the term "sex" refers to biological and physical characteristics of a person. Gender roles vary widely within and between cultures, and depend on the particular social, economic and political context. 43 Examples of gender-based violence include domestic violence, rape, sexual exploitation/abuse, forced prostitution, trafficking, forced/early marriage, female genital mutilation, honour killings and compulsory sterilization or abortion. 44 From these definitions and examples, one can deduce first that genderbased violence is generally broader than sexual violence. Indeed, gender-based violence includes not only acts of sexual violence, such as rape, sexual mutilation (e.g. breast mutilations) and other forms of sexual abuse, but also acts of a non-sexual nature such as certain forms of domestic violence (e.g. battery) or honour killings (e.g. dowry deaths). Second, what distinguishes "gender-based violence" from any other form of violence is not the act in itself (e.g. killing, rape, battery, mutilation) but that it is "gender-specific". In other words, the violent act is committed "based on socially ascribed (gender) differences between males and females" or because of the gender of the victim. For instance, if a person has been murdered because he/she was transgender or homosexual, this is a gender-based crime. In this sense, sexual violence can be seen as sometimes broader than gender-based violence. A detainee may be raped in detention -as a method of torture -independently of his/her gender or socially ascribed role in society. The argument has sometimes been made, however, that sexual violence is always a form of gender-based violence because the links between sex and gender are too intricate to be distinguished. This is not the view of the author of this article -such an interpretation would conflate the meanings of sex and gender, which are different, as noted above.
The prohibition of sexual violence under IHL Does IHL overlook sexual violence?
IHL treaties have sometimes been criticized because they allegedly do not take appropriately into account the needs of women in armed conflicts and because they do not prohibit and criminalize sexual violence in a sufficiently robust way. 45 It is submitted that this criticism is excessively harsh. While the Geneva Conventions of 1949 and their Additional Protocols of 1977 may not be perfect in their approach to sexual violence, they provide the necessary protections from and prohibitions against rape and other forms of sexual violence. This is done in different ways: first, rape is expressly prohibited; and second, the prohibition of rape and other forms of sexual violence is encompassed in less explicit provisions such as the prohibitions against cruel treatment and torture, outrages upon personal dignity, indecent assault and enforced prostitution, and those intended to ensure respect for persons and honour.
Rape was already expressly prohibited in the famous Lieber Code of 1863. Its Article 44 provided that:
All wanton violence committed against persons in the invaded country … all rape, wounding, maiming, or killing of such inhabitants, are prohibited under the penalty of death, or such other severe punishment as may seem adequate for the gravity of the offense. A soldier, officer or private, in the act of committing such violence, and disobeying a superior ordering him to abstain from it, may be lawfully killed on the spot by such superior. 46 Interestingly, the sanction -death -was particularly severe.
Among early treaties regulating armed conflict, the Hague Regulations of 1899 and 1907 protect the "family honour and rights" of the population of an occupied territory. 47 The 1929 Geneva Convention on prisoners of war provides that prisoners of war are entitled to respect for "their persons and honour" and that "women [prisoners of war] shall be treated with all consideration due to their sex". 48 From an early stage, IHL treaties showed an awareness of sexual violence during armed conflict and aimed at preventing it, even though, as products of their time, they did not address it in express terms. In contemporary IHL treaties, rape and other forms of sexual violence are prohibited in both international and non-international armed conflicts. In international armed conflicts, the Third Geneva Convention of 1949 continues to provide that prisoners of war are "in all circumstances entitled to respect for their persons and honour" and that "women shall be treated with all regard due to their sex". 49 The drafters used the same language as the 1929 Convention on prisoners of war. The Fourth Geneva Convention is more explicit and provides that civilian "women shall be especially protected against any attack on their honour, in particular against rape, enforced prostitution, or any form of indecent assault". 50 While the Fourth Geneva Convention -adopted in 1949 as the first treaty specifically on the protection of the civilian population during armed conflictexpressly addresses rape and other forms of sexual violence, this phrasing has been criticized because rape and sexual violence seem to be characterized as an intrusion on the victim's honour and thus as not reflecting the seriousness of the offence, i.e. an attack against the physical and psychological well-being of the victim. 51 This wording indeed seems euphemistic and old-fashioned today, but the notion of "honour" had a completely different connotation at the time. While they seem weak and symbolic today, notions of honour (as evidenced by the principle of chivalry, for instance) were considered highly important constraints in war and were at the core of IHL rules in 1949 and before. 52 In any case, and because of these fundamental changes of values and societal norms, the connection between sexual violence and honour is less present in more recent IHL treaties. 53 Additional Protocol I to the Geneva Conventions (AP I), of 1977, provides that "outrages upon personal dignity, in particular humiliating and degrading treatment, enforced prostitution and any form of indecent assault", are "prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents". 54 Two additional provisions protect specifically women "against rape, enforced prostitution and any other form of indecent assault" 55 and children "against any form of indecent assault". 56 In non-international armed conflicts, Article 3 common to the four Geneva Conventions -which has been described by the International Court of Justice (ICJ) as reflecting "elementary considerations of humanity" applicable in all types of armed conflicts 57 -implicitly also prohibits sexual violence when it outlaws "violence to life and person, in particular … mutilation, cruel treatment and torture" as well as "outrages upon personal dignity, in particular humiliating and degrading treatment". It is complemented by Additional Protocol II (AP II) of 1977, which, where/when applicable, prohibits, in the provision on fundamental guarantees, "outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault" for "all persons who do not take a direct part or who have ceased to take part in hostilities" (i.e. civilians and persons hors de combat). 58 This is the first IHL provision explicitly prohibiting rape without distinction between women and men.
Customary IHL also prohibits rape and other forms of sexual violence. 59 According to the ICRC Customary Law Study, this prohibition has been found to apply both in international and non-international armed conflicts and protects women, girls, boys and men. 60 The Customary Law Study relied on a vast body of national and international practice -such as, in particular, military manuals, domestic legislations and national case law, international case law and United Nations (UN) resolutions -to reach this conclusion. 61 Which "conflict-related" sexual violence amounts to a violation of IHL?
Sexual violence can be committed in peacetime, or during armed conflicts or other situations of violence. It can be committed by a variety of actors for a variety of purposes. Even when committed in times of armed conflict, sexual violence is not necessarily "conflict-related".
The term "conflict-related sexual violence" is not used in IHL treaties and is not properly legal. It is however increasingly used 62 and sometimes understood as a synonym of sexual violence that amounts to an IHL violation. Various actors define "conflict-related sexual violence" differently. The UN, for instance, describes "conflict-related sexual violence" as 58 AP II, Art. 4(2)(e In addition to the international character of the suspected crimes (which can, depending on the circumstances, constitute war crimes, crimes against humanity, acts of genocide or other gross violations of human rights), the link with conflict may be evident in the profile and motivations of the perpetrator(s), the profile of the victim(s), the climate of impunity/State collapse, cross-border dimensions and/or the fact that they violate the terms of a ceasefire agreement. 63 If one accepts such a wide definition of "conflict-related sexual violence" -which is understandable from a humanitarian and operational perspective -it is clear that not all conflict-related sexual violence amounts to a violation of IHL and a war crime. 64 IHL applies only in armed conflict situations and to acts that have a direct, or at least sufficient, link or nexus to an armed conflict. 65 It is true that the notion of nexus cannot be found in IHL treaties and has been mainly developed in international criminal case law for the purpose of determining the jurisdiction of the tribunal or, in other words, establishing whether a war crime has been committed. 66 It is submitted, however, that the requirement of a nexus to distinguish war crimes/other violations of IHL from ordinary crimes that may be committed during an armed conflict but that have no link with it exists both under IHL and international criminal law. In this specific context, the notion of nexus should be defined in a similar way under both international criminal law and IHL. 67 Ultimately, to be considered a war crime, the applicability of IHL must be accepted since war crimes are serious violations of IHL. In order to clarify the notion of nexus in this context, the following example can be considered.
In the context of a non-international armed conflict, if a military commander rapes a subordinate soldier in a military barracks as a form of punishment -as he may have done already in peacetime -without this act having any link to the armed conflict situation, IHL would not apply to the act. This rape would/should however be prohibited under domestic law. It also constitutes a human rights violation if the military commander committed the rape in his official capacity (i.e. by using his position of authority and the means of his function). On the other hand, in the same armed conflict, if the military commander rapes a person detained for reasons connected to the armed conflict, such an act clearly constitutes a violation of IHL (and human rights law). The nexus derives from a number of elements here: the identity of the perpetrator (a military commander), the identity of the victim (a person detained for reasons related to the armed conflict), and the context (situation of vulnerability of detainees to the Detaining Power).
While these examples might seem obvious, the nexus with the armed conflict is not always so easy to determine. 68 It is not because IHL is applicable at a given place and time that all acts occurring in this context are governed by IHL. The ICTY case law clarified moreover that for a nexus to exist, it is not necessary that substantial clashes be going on at the time and place in which the crimes were allegedly committed. 69 It is sufficient that the alleged crimes were closely related to the hostilities occurring in other parts of the territories controlled by the parties to the conflict. 70 It is not necessary either for the crime to be "part of a policy or practice officially endorsed or tolerated by one of the parties to the conflict, or that the act be in actual furtherance of a policy associated with the conduct of the war or in the actual interest of a party to the conflict". 71 In the Kunarac case -which can safely be described as the reference case for defining the nexus requirement -the Appeals Chamber held that:
What ultimately distinguishes a war crime from a purely domestic offence is that a war crime is shaped by or dependent upon the environment -the armed conflict -in which it is committed. It need not have been planned or supported by some form of policy. The armed conflict need not have been causal to the commission of the crime, but the existence of an armed conflict must, at a minimum, have played a substantial part in the perpetrator's ability to commit it, his decision to commit it, the manner in which it was committed or the purpose for which it was committed. Hence, if it can be Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law established, as in the present case, that the perpetrator acted in furtherance of or under the guise of the armed conflict, it would be sufficient to conclude that his acts were closely related to the armed conflict. 72 The formula "under the guise of the armed conflict" has sometimes been criticized as overly broad. 73 The ICTR has however usefully explained that "the expression 'under the guise of the armed conflict' does not mean simply 'at the same time as an armed conflict' and/or 'in any circumstances created in part by the armed conflict'". 74 It gave the example of a non-combatant taking advantage of the lessened effectiveness of the police in conditions of disorder created by an armed conflict to murder a neighbour he had hated for years, and affirmed that this would not, without more, constitute a war crime. 75 Contrariwise, the killings of civilian Tutsis by military officials and civilians alike were considered as having a nexus with the armed conflict taking place at the time between Rwandan government forces and the Rwandan Patriotic Front (RFP, an organized nonState armed group consisting of Tutsis), and thus as amounting to war crimes. The fact that the Tutsi ethnic minority was identified with the RFP, the participation of military officials in the killing and the fact that the identification of infiltrators from the RFP served as an alleged motive for the killings of Tutsis were considered as indicia for the nexus. 76 In the Kunarac case, the Appeals Chamber also identified a number of factors to determine whether or not an alleged offence is sufficiently related to the armed conflict to constitute a war crime (and hence a violation of IHL). These factors included: the fact that the perpetrator is a combatant; the fact that the victim is a noncombatant; the fact that the victim is a member of the opposing party; the fact that the act may be said to serve the ultimate goal of a military campaign; and that the crime is committed as part of or in the context of the perpetrator's official duties. 77 These factors are not exhaustive; they are not cumulative either. For instance, not only combatants but also civilians can commit war crimes, and they can do so even if they have no special relationship with one party to the conflict. 78 
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examples, the ad hoc tribunals have always used an "objective test" to determine the existence of a nexus; they did not require any mental element. 79 Along the lines of the ad hoc tribunal case law, the ICC Elements of Crimes provide that for a war crime to exist, it must be committed "in the context of and associated with" an armed conflict. 80 The wording "in the context of" refers to the existence of an armed conflict, and "associated with" refers to the nexus requirement. Conflict-related sexual violence must thus be committed by a person (whether combatant or civilian) in the context of and associated with an armed conflict in order to amount to a war crime under the Rome Statute. The Rome Statute formulation does not offer more precision compared to the case law of the international criminal tribunals for the former Yugoslavia and Rwanda. It is difficult, however, to define in abstracto precise criteria to determine the existence of a nexus that would offer an adequate response to all possible scenarios. Such a determination needs to be made on a case-by-case basis.
Sexual violence as a weapon or method of warfare?
Sexual violence in armed conflict, particularly rape, is sometimes qualified as a "weapon of war" and/or as a "method of war". 81 Under IHL, a generally accepted definition of "weapon" does not exist, even though some attempts have been made to circumscribe the notion. A cursory analysis of different definitions adopted at the national and international levels reveals the existence of two common elements in the understanding of the notion: "weapon" refers to (i) an object, material, instrument, mechanism, device In contrast, a "method of warfare" is generally understood as the way in which a weapon is used, 84 or as any specific tactical or strategic way of conducting hostilities that is intended to overwhelm and weaken the adversary. 85 Sometimes, sexual violence is resorted to as a tactical or strategic way of overwhelming and weakening the adversary, either directly, or indirectly by hurting the civilian population perceived as supporting the enemy. This is particularly the case when it is carried out in a systematic manner and covered by the chain of command. It is in this sense that sexual violence may sometimes have been referred to as a "method of warfare". It is important to point out, however, that this characterization of rape or other sexual violence may create a confusion between the conduct of hostilities in the strict and technical sense of the term (and the -lawful or unlawful -methods used in that context), and the treatment of persons in the hands or power of the enemy. The lawfulness or unlawfulness of certain weapons or methods of warfare depends ultimately on their indiscriminate nature, and on whether they cause superfluous injury or unnecessary suffering or a combination thereof. 86 Sexual violence, instead, is prohibited as such against anyone, irrespective of status. In practice, sexual violence can only be committed against persons who are under the control of the perpetrator. Any type of violence -such as sexual violence -committed against persons in the hands or power of the enemy is absolutely prohibited by IHL rules on the treatment of persons. Sexual violence is, by definition, unnecessary or "superfluous" as the person against whom it is committed is already hors de combat. Reference to the prohibition of superfluous injury or unnecessary suffering in this context would therefore be redundant and might even be G. Gaggioli considered erroneous as it relates to the conduct of hostilities (in the technical sense of the term) and not to the absolute protection of persons in the hands or power of the enemy against inhuman treatment. Characterizing rape or other forms of sexual violence as a method of warfare thus does not add to the absolute prohibition of such acts under IHL. The characterizations of rape as a "weapon of war" or a "method of warfare" are nowadays very common, but these terms are usually resorted to in a non-technical way 87 to attach a particular stigma to the crime of rape 88 and to indicate that rape is not just a by-product of war -that it is not just committed opportunistically or randomly, but may be part of a strategy. 89 In order to keep that important connotation and stigmatization while avoiding confusion with IHL rules and principles on the conduct of hostilities, it may therefore be more accurate to characterize sexual violence as an unlawful policy, tactic or strategy during armed conflict.
The prohibition of sexual violence under human rights law
Human rights law applies at all times. 90 It is thus necessary to briefly analyze human rights rules that might possibly prohibit sexual violence and thus complement IHL in times of armed conflict (in particular regarding acts of sexual violence that have no nexus with the armed conflict), as well as to provide useful guidance on the interpretation and application of IHL prohibitions against sexual violence.
The lack of specific prohibitions against sexual violence in most human rights treaties Surprisingly, most human rights treaties, universal and regional, do not contain explicit or specific prohibitions of sexual violence. 91 Conventions -appear thus to be more explicit, specific and precise than human rights treaties in general as regards the prohibition of sexual violence. There are rare exceptions. For instance, at the universal level, the Convention on the Rights of the Child of 1989 provides that States Parties must protect children from all forms of sexual exploitation and sexual abuse, including through the adoption of appropriate legislative, administrative, social and educational measures. 93 States Parties must also prevent particularly: "(a) The inducement or coercion of a child to engage in any unlawful sexual activity; (b) The exploitative use of children in prostitution or other unlawful sexual practices; (c) The exploitative use of children in pornographic performances and materials." 94 The State thus has an obligation to prevent and protect children from being sexually abused not only by State actors, but also by private actors (due diligence obligation).
At the regional level, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women of 1994 prohibits "violence against women", which includes not only physical and psychological but also sexual violence, whether it is committed in the public or private sphere. 95 This Convention drew its inspiration from the non-binding United Nations Declaration on the Elimination of Violence against Women of 1993, which contains similar provisions. The Protocol to the African Charter on Human and Peoples' Rights of Women in Africa (Maputo Protocol) of 2003 prohibits violence against women in a similar way and contains a number of provisions aimed at protecting women from sexual violence. 96 One provision deals specifically with armed conflicts and provides that:
States Parties undertake to protect asylum seeking women, refugees, returnees and internally displaced persons, against all forms of violence, rape and other forms of sexual exploitation, and to ensure that such acts are considered war crimes, genocide and/or crimes against humanity and that their perpetrators are brought to justice before a competent criminal jurisdiction. 97 In the European system, there is no particular treaty on sexual violence or on the protection of women. In 2002, however, the Council of Europe adopted a recommendation on violence against women which defines violence against women as including rape and other forms of sexual violence and which notably 
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recommends that Member States "penalise rape, sexual slavery, forced pregnancy, enforced sterilisation or any other form of sexual violence of comparable gravity as an intolerable violation of human rights, as crimes against humanity and, when committed in the context of an armed conflict, as war crimes". 98 Although not treaties, there are a number of other non-binding human rights documents that refer to the issue of sexual violence. The Beijing Declaration and Platform for Action, adopted at the Fourth World Conference on Women, deserves a special mention as it identified already in 1995 the themes of "violence against women" and "women and armed conflict" as critical areas of concern requiring urgent action, and highlighted that "acts of violence against women include violation of the human rights of women in situations of armed conflict, in particular … systematic rape, sexual slavery and forced pregnancy". 99 
Sexual violence as torture or cruel, inhuman or degrading treatment or punishment
The fact that most human rights treaties do not contain a specific prohibition against sexual violence does not mean that they do not prohibit rape and other forms of sexual violence. The non-derogable (even jus cogens 100 ) prohibition of torture or cruel, inhuman or degrading treatment or punishment contained in all general human rights treaties 101 provides a strong basis to prohibit virtually all forms of sexual violence at all times.
Torture is defined in the UN Convention against Torture (CAT) as any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. 102 
Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law
Rape can be presumed as always causing "severe pain or suffering". 103 It is moreover always "intentionally inflicted". It may have a specific purpose such as obtaining information and probably always has the purpose of coercing the victim. This latter coercive element can be seen as inherent in armed conflict situations. 104 Lastly, the CAT requires that torture be committed with the more or less direct involvement of a public official. This is not to say, however, that torture by a private individual does not raise human rights questions. States have a duty to protect individuals from torture by private individuals. 105 Moreover, the European Court of Human Rights has considered that the prohibition against deporting a person to a third State where he/she may be tortured exists even if a non-State actor poses the threat of torture (provided that "the authorities of the receiving State are not able to obviate the risk by providing appropriate protection"). 106 The Special Rapporteur against Torture had already noted in 1986 that sexual abuse is one of the various methods of physical torture. 107 The case law of human rights bodies provides a number of concrete examples where sexual violence has been considered as amounting to torture or cruel, inhuman or degrading treatment or punishment. In particular, rape has often been considered as torture. For instance, in a case taking place in the context of Peru, the InterAmerican Commission on Human Rights (IACHR) considered that the rape by a Peruvian soldier of a woman who was suspected of belonging to a subversive group and whose husband had been abducted by the Peruvian army amounted to torture in the sense of the Inter-American Convention to Prevent and Punish Torture because it was committed intentionally by a State official with the purpose of punishing her personally and intimidating her. 108 It is interesting to note that the IACHR relied inter alia on IHL to support its argument that 103 In the Kunarac case, the Appeals Chamber held that "sexual violence [not rape] necessarily gives rise to severe pain or suffering, whether physical or mental, and in this way justifies its characterisation as an act of torture". ICTY, Kunarac (Appeals Chamber), above note 33, para. 150. 104 ICTY, Delalić (Trial Chamber), above note 27, para. 495: "Rape causes severe pain and suffering, both physical and psychological. The psychological suffering of persons upon whom rape is inflicted may be exacerbated by social and cultural conditions and can be particularly acute and long lasting. Furthermore, it is difficult to envisage circumstances in which rape, by, or at the instigation of a public official, or with the consent or acquiescence of an official, could be considered as occurring for a purpose that does not, in some way, involve punishment, coercion, discrimination or intimidation. [c]urrent international law establishes that sexual abuse committed by members of security forces, whether as a result of a deliberate practice promoted by the State or as a result of failure by the State to prevent the occurrence of this crime, constitutes a violation of the victims' human rights, especially the right to physical and mental integrity. 109 The European Court of Human Rights (ECtHR) reached a similar conclusion, notably in the Aydin v. Turkey case of 1997 that concerned the rape of a 17-yearold girl detained by security forces on the basis of suspicion of collaboration by herself or members of her family with members of the PKK. The Court noted that the rape (together with other ill-treatments: the applicant was blindfolded, beaten, stripped and placed inside a tyre and sprayed with high-pressure water), which served the purpose of obtaining information, amounted to torture. 110 The case law of the international criminal tribunals for the former Yugoslavia and Rwanda confirms that rape amounts to torture. 111 Not only rape but also other forms of sexual abuse can amount to torture or cruel, inhuman or degrading treatment or punishment. For instance, the IACHR considered that forcing someone to witness the rape of close relatives constitutes "a form of humiliation and degradation that is a violation of the right to humane treatment". 112 The Committee against Torture held that imposing involuntary sterilization is a cruel treatment. 113 The ECtHR described the strip-searching of a male prisoner in the presence of a female prison officer as a degrading treatment. 114 The ICTY held that sexual assaults (including ramming a police truncheon in the anus of a detainee or forcing male prisoners to perform oral sex on each other, sometimes in front of other prisoners) amounted to torture. 115 The prohibition against using sexual violence of any kind as an official punishment is also clearly established. 116 This list is far from exhaustive.
Lastly, it shall be noted that the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment explicitly Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law imposes a duty to proceed to a prompt and impartial investigation wherever there are reasonable grounds to believe that an act of torture has been committed. 117 Although general human rights treaties do not contain a similar provision, human rights case law has clarified that, by virtue of the fundamental nature of the prohibition of torture or cruel, inhuman or degrading treatment or punishment, the mere fact that a State has not effectively investigated allegations of such violations, and has not prosecuted -and eventually punished 118 -the perpetrators, may give rise to a separate violation of the prohibition against torture or other ill-treatment under its procedural limb and/or of the right to an effective remedy. 119 The interpretive value of human rights treaties for IHL as regards sexual violence
The definition of torture, cruel, inhuman or degrading treatment or punishment under human rights law, and the numerous examples of human rights case law dealing with rape and other forms of sexual violence as a form of torture and other ill-treatments, are useful not only when interpreting these concepts under human rights law, but also when doing so under IHL and international criminal law. In the Kunarac case, for instance, the Trial Chamber of the ICTY highlighted that IHL does not contain any definition of torture. 120 It thus referred to human rights law to define "torture" under both Articles 3 (violation of the laws and customs of war) and 5 (crime against humanity) of the ICTY Statute. Importantly, the Trial Chamber highlighted that:
Because of the paucity of precedent in the field of international humanitarian law, the Tribunal has, on many occasions, had recourse to instruments and practices developed in the field of human rights law. Because of their resemblance, in terms of goals, values and terminology, such recourse is generally a welcome and needed assistance to determine the content of customary international law in the field of humanitarian law. 121 This does not mean, however, that the exact same definition applies under these different bodies of law: a certain amount of translation or transposition is necessary. The specificity of each body of law must be kept in mind. 122 In particular, the ICTY Trial Chamber had to determine whether the criterion of the 117 CAT, Art. 12. 
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involvement of a public official belongs to customary international law for the purpose of IHL and of Article 3 of the ICTY Statute. The Trial Chamber concluded that while this criterion is required under human rights law, it is not required under IHL because of the crucial structural differences as regards the role and position of the State as an actor in these two bodies of international law. 123 In brief, even if the definition of torture -and of rape as torture or other inhuman or degrading treatment -is not exactly the same under human rights law, IHL and international criminal law, it is clear that the definitions provided under human rights law are of highly important interpretive value.
Sexual violence as other human rights violations?
Sexual violence can also be encompassed into other human rights violations depending on the circumstances. For instance, sexual slavery is included in the broader prohibition of slavery. 124 There are a number of human rights treaties and instruments that require States to prevent, suppress and punish the trafficking of persons for the purpose of prostitution of others or other forms of sexual exploitation. 125 The ECtHR and IACHR have also considered that sexual violence violates the right to privacy or to a private life. 126 Lastly, gender-based violence -which includes, in many instances, sexual violence -constitutes discrimination. 127 Here again, human rights practice and case law can constitute very useful tools of interpretation when it comes to concepts such as slavery or discrimination that can also be found under IHL and international criminal law. Human rights law also complements IHL by providing for additional rights/ prohibitions such as the prohibition of human trafficking or the right to privacy or to a private life that have no real equivalent under IHL.
Sexual violence as an international crime
Does sexual violence always amount to a grave breach of IHL and/or a war crime?
For international armed conflicts, the Geneva Conventions of 1949 and AP I of 1977 criminalize certain serious violations of IHL through the specific system of grave breaches. 128 They provide that each High Contracting Party is under an obligation to enact necessary legislation to provide effective penal sanctions for suspected offenders, to search them regardless of their nationality and of the place of the offence, and either prosecute them or extradite them to another High Contracting Party for trial. 129 Requiring each High Contracting Party to bring alleged perpetrators, "regardless of their nationality, before its own courts", the grave breaches system underlines that these parties must try not only their own nationals but also foreign nationals alleged to have committed a grave breach. This latter obligation, to prosecute where nationality of the alleged offender as a traditional basis for jurisdiction is not given (and where, without this being explicitly stated, also other traditional jurisdictional bases such as nationality of the victim or territoriality jurisdiction may not be given), marks the principle of universal jurisdiction as one of the important features of the grave breaches system.
The list of grave breaches under the Geneva Conventions and AP I is rather short and does not explicitly contain rape or other forms of sexual violence. 130 Some authors have analyzed this lack of express reference as an indication that States at the time did not consider rape and other forms of sexual violence as belonging to the most horrendous crimes that required specific criminalization. 131 One can only speculate as to whether that was true in 1949 or even in 1977, but it is a matter of fact that rape and other forms of sexual violence were rarely prosecuted also at the international level before the emergence of the ad hoc international criminal tribunals for the former Yugoslavia and Rwanda in the 1990s. 132 Today, it is clear that rape and other forms of sexual violence do amount to grave breaches if committed against protected persons in the context of and associated with an international armed conflict, when these acts fall into the categories of "torture or inhuman treatment" or "wilfully causing great suffering or serious injury to body or health". In the ICRC Customary IHL Study, the Commentary to Rule 156 ("Definition of War Crimes") explains that: 
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Although rape was prohibited by the Geneva Conventions, it was not explicitly listed as a grave breach either in the Conventions or in Additional Protocol I but would have to be considered a grave breach on the basis that it amounts to inhuman treatment or wilfully causing great suffering or serious injury to body or health. 133 The participants in the International Conference for the Protection of War Victims, held in Geneva from 30 August to 1 September 1993, went as far as declaring that "acts of sexual violence directed notably against women and children … constitute grave breaches of international humanitarian law". 134 The case law of international criminal tribunals has demonstrated that rape, notably, amounts to torture 135 and, as such, can be prosecuted under the grave breaches provisions. For instance, in the Delalić case, some of the accused -in charge of the sadly famous Celebici campwere convicted for rape as torture under Article 2 of the ICTY Statute (grave breaches). 136 Other serious forms of sexual violence have also been prosecuted under the grave breaches provisions; for instance, in Prlić, the ICTY Trial Chamber held that inhuman treatment under Article 2(b) of the ICTY Statute (grave breaches) can consist of "any sexual violence inflicted on the physical and moral integrity of a person by means of threat, intimidation or force, in such as a way [sic] as to degrade or humiliate the victim". 137 More generally, rape and other forms of sexual violence can also be qualified as war crimes in the context of international armed conflicts, without necessarily being grave breaches. This is important to note in particular for sexual abuses that do not enter into the specific categories of grave breaches or that are committed against individuals who do not fall within the category of protected persons. Under the lead of the United Kingdom, in the context of its Preventing Sexual Violence in Conflict Initiative (PSVI), 138 States made two declarations in 2013 recalling that "rape and other forms of serious sexual violence in armed conflict are war crimes and constitute grave breaches of the Geneva Conventions and their first Protocol" (emphasis added). 139 It is unclear whether these declarations aim at adding a new category into the list of grave breaches or whether they simply recall that rape and other forms of sexual violence amount to grave breaches when they enter into the already existing categories of "torture or inhuman treatment" or "wilfully causing great suffering or serious injury to body or health" and are committed against protected persons during international armed conflicts. The use of the verb "recall" in the declarations tends to imply the latter, and a representative of the UK has confirmed this interpretation. 140 Moreover, the adjective "serious" added before sexual violence tends to indicate that not all forms of sexual violence would necessarily amount to a grave breach and a war crime generally. Since the lower threshold for an act to be qualified as sexual violence remains unclear, as discussed above, 141 it is submitted that everything depends on the definition of "sexual violence" adopted. If sexual violence is understood as including, for instance, unwanted sexual comments or advances as suggested by the WHO, 142 then it is probable that such an act would be considered as falling below the threshold of gravity of grave breaches of the Geneva Conventions and AP I, and of war crimes more generally.
With respect to non-international armed conflicts, surprising as it may be today, neither common Article 3 of the Geneva Conventions nor AP II of 1977 provide for the criminalization or prosecution of violations of IHL regulating non-international armed conflicts. As made clear in the Tadić case, however, serious violations of common Article 3 also constitute war crimes. 143 Rape and other forms of sexual violence are implicitly or explicitly prohibited in common Article 3, as well as in AP II. 144 To the extent that rape and other forms of sexual violence amount to a serious violation of these provisions, there is no doubt that they also amount to war crimes when committed in non-international armed conflicts. In the ICTY Statute, rape and other forms of sexual violence are not mentioned among the crimes that can be prosecuted when committed in a noninternational armed conflict, i.e. in Article 3 on violations of the laws or customs of war. This did not impede the ICTY, however, from considering rape and other forms of sexual violence as constituting war crimes in non-international armed conflicts. As is well known, Article 3 of the ICTY Statute has been interpreted as a residual clause covering any serious violation of IHL not covered by other articles of the Statute. 145 The conditions for determining which violations fall within Article 3 of the ICTY were elaborated in the Tadić case (i.e. the famous four "Tadić conditions"). 146 On this basis, in the Kunarac case, for instance, the three accused were charged with and found guilty notably of violations of the laws and customs of war in the form of rape and torture and outrages upon personal dignity (for other forms of sexual violence) in the context of the non-international armed conflict in Bosnia and Herzegovina between 1992 and 1993. 147 This case related to the systematic rape committed against Muslim women and girls mainly in private houses and apartments by members of the Bosnian Serb Army and of a Serb unit in the Foca area, which was being ethnically cleansed. In the ICTR Statute, Article 4 (violations of common Article 3 and AP II) explicitly criminalizes rape, enforced prostitution and any form of indecent assault. In the Musema case, for instance, the accused, the director of a tea factory, was charged notably with rape under Article 4 of the ICTR for having raped a Tutsi woman and encouraged his employees to do so in the context of the non-international armed conflict in Rwanda. 148 Moreover, rape and other forms of sexual violence have now been explicitly recognized by States as a stand-alone category of war crimes (i.e. as grave breaches or serious violations of common Article 3 independent of a qualification as torture or inhuman treatment, wilfully causing great suffering or serious injury to body or health etc.) in both international and non-international armed conflicts. The Rome Statute, adopted by States in 1998, provides that "rape, sexual slavery, enforced prostitution, forced pregnancy, … enforced sterilization, or any other form of sexual violence also constituting a grave breach of the Geneva Conventions" or a "serious violation of article 3 common" are war crimes in respectively international and non-international armed conflicts. 149 This list implies that a certain threshold of gravity must be reached, but it is open-ended, thus leaving some room for jurisprudential interpretations. 150 The wording "any other form of sexual violence also constituting a grave breach" for international armed conflicts, and "any other form of sexual violence also constituting a serious violation of article 3 common" for non-international armed conflicts, is not entirely clear. Does it mean that "other forms of sexual violence" must already constitute a grave breach/serious violation of common Article 3 to be criminalized under Articles 8(2)(b)(xxii) or 8(2)(e)(vi) of the ICC Statute? If the answer to this question were positive, the added value (effet utile) of this provision would be rather thin. The ICC Elements of Crimes tend to indicate that what actually matters is that "the conduct was of a gravity comparable to that of a grave breach" or "to that of a serious violation of article 3 common to the four Geneva Conventions". 151 Acts of sexual violence not reaching this threshold of gravity , which applies to international armed conflicts, and Art. 8(2)(e)(vi), which applies to non-international armed conflicts "that take place in the territory of a State when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups" (see Art. 8(2)(f)). 150 See, in this sense, K. Dörmann, above note 65, p. 332. 151 See Elements of Crimes, above note 34.
Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law might still constitute an international crime, for instance as "outrages upon personal dignity, in particular humiliating and degrading treatment" in international armed conflicts as per Article 8(2)(b)(xxi) of the Rome Statute.
National case law recognizing that rape and other forms of sexual violence amount to war crimes when committed in the context of and associated with an armed conflict -whether international or non-international -is numerous today and tends to indicate that this is now part of customary law. 152 Can sexual violence amount to a crime against humanity and/or an act of genocide?
In armed conflict situations, not only war crimes can be committed but also crimes against humanity and acts of genocide. It is therefore necessary to analyze whether rape and other forms of sexual violence can give rise to crimes against humanity and acts of genocide. If the answer is positive, this means that even acts of sexual violence that are not directly linked to the armed conflict can constitute international crimes.
The post-Second World War Control Council Law No. 10 was the first international legal instrument that expressly included rape in the list of crimes against humanity. 153 It was followed by the ICTR Statute, 154 the ICTY Statute 155 and the ICC Statute. 156 The latter added to the list as sexual acts constituting crimes against humanity: "sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity" (along the lines of the list of sexual crimes as war crimes 157 ). To amount to a crime against humanity, sexual crimes must however be committed as "part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack". In other words, there must be a policy or a practice of committing crimes that are tolerated or condoned by a government or de facto authority. An isolated rape will be difficult to portray as a crime against humanity. The Kunarac case can be cited as a case in point in which rape and other forms of sexual violence amounted to a crime against humanity. 158 The accused -members of either the Bosnian Serb Army or of Serb forces -were convicted for crimes against humanity in the form of rape, torture and enslavement because they took Muslim women and girls on a regular basis, raped them and kept them in servitude in the context and furtherance of the ethnic cleansing of the Foca area. 159 Sexual violence can even amount to an act of genocide when committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such. 160 Rape and other forms of sexual violence can fall into different categories of acts of genocide, in particular "causing serious bodily or mental harm to members of the group", "deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part" or "imposing measures intended to prevent births within the group". 161 The most famous case in which sexual crimes were considered as acts of genocide is the Akayesu case. 162 Jean-Paul Akayesu, bourgmestre of Taba commune in Rwanda from April 1993 to June 1994, was convicted for crimes against humanity and for acts of genocide, notably because he knew that members of the Interahamwe had systematically committed rapes and other forms of sexual violence against Tutsi girls and women, he took no measures to prevent or to punish the perpetrators, and he ordered, instigated and aided and abetted sexual violence. 163 The Trial Chamber highlighted:
With regard, particularly, to … rape and sexual violence, the Chamber wishes to underscore the fact that in its opinion, they constitute genocide in the same way as any other act as long as they were committed with the specific intent to destroy, in whole or in part, a particular group, targeted as such. Indeed, rape and sexual violence certainly constitute infliction of serious bodily and mental harm on the victims and are even, according to the Chamber, one of the worst ways of inflict[ing] harm on the victim as he or she suffers both bodily and mental harm. In light of all the evidence before it, the Chamber is satisfied that the acts of rape and sexual violence described above, were committed solely against Tutsi women, many of whom were subjected to the worst public humiliation, mutilated, and raped several times, often in public, in the Bureau Communal premises or in other public places, and often by more than one assailant. These rapes resulted in physical and psychological destruction of Tutsi women, their families and their communities. Sexual violence was an integral part of the process of destruction, specifically targeting Tutsi women and specifically contributing to their destruction and to the destruction of the Tutsi group as a whole. The rape of Tutsi women was systematic and was perpetrated against all Tutsi women and solely against them. 164 Rape and other forms of sexual violence can thus also amount to genocide. 
Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law
The discrepancy between the law and the facts
No gap under international law
Rape and other forms of sexual violence are not only violations of human rights law and IHL entailing State responsibility; as discussed above, they can also amount to international crimes and, as such, entail individual criminal responsibility.
The prohibition of rape and other forms of sexual violence is one of the areas where IHL, human rights law and international criminal law go in the same direction, complementing and reinforcing each other. It is fascinating to see how frequently human rights bodies and the international criminal tribunals cite each other in order to reinforce their analysis in the field of sexual violence. For instance, in the Delalić case, the ICTY cited the ECtHR and the IACHR among other human rights bodies in order to conclude that rape amounts to torture. 165 In the Pérez v. Mexico case, the IACHR notably cited the ICTY and the ECtHR for the same purpose. 166 The latter, for instance, referred to the ICTY findings in the context of the M.C. v. Bulgaria case dealing with the alleged rape of a 14-year-old girl by two men, to reject force as a necessary element of rape and to conclude that any sexual penetration without the victim's consent constitutes rape. 167 This phenomenon of exchange between the various branches of international law has been called "cross-fertilization" by certain authors. 168 On this basis, and as demonstrated in the previous sections, it can safely be said that the prohibition and criminalization of rape and other forms of sexual violence at the international level is strong and fairly adequate. This is not to say that international law is perfect in this regard. Some legal uncertainties always remain: for instance, is there a lower threshold for an act to amount to sexual violence? When does sexual violence committed during an armed conflict amount to a war crime? What is the lower threshold of gravity for sexual violence to constitute a serious violation of IHL? Should the notion of rape as torture be interpreted in the same way under human rights law, IHL and international criminal law? 169 These grey areas have a rather limited impact in practice, however.
One may think that even though State practice and international case law have clarified a number of issues, it would still be useful to have a new binding treaty assembling these evolutions and/or integrating IHL, human rights and international criminal law rules pertaining to sexual violence. Given the already existing strong international legal framework, the lack of appetite among States for new treaties nowadays and the inherent risk that every treaty-making exercise entails (i.e. opening for negotiation points which were solved through case law and other practice, thus jeopardizing the existing legal framework), it is unlikely that such an enterprise would bring more benefits than costs.
That being said, there is a shocking discrepancy between the prohibition and criminalization under international law of rape and other forms of sexual violence and the prevalence on the ground of such crimes in situations of armed conflict. It is submitted, however, that this discrepancy cannot be explained by the existence of a gap or lack of clarity in international law. What is urgently needed are not more international law rules but rather a better implementation of existing rules at the domestic level and effective prosecutions of perpetrators of sexual crimes at the domestic and international levels.
Need for better implementation and prosecution
International law rules prohibiting and criminalizing sexual violence remain dead letters if they are not properly implemented at the national level. This means first that international law rules must be integrated into domestic law. The domestic legal framework must prohibit and criminalize sexual violence in an adequate manner, in conformity with international rules and standards. Police and military orders, doctrines, rules of engagement etc. must also be in conformity with the international and domestic prohibition/criminalization of sexual violence. But even this -i.e. a strong domestic legal and administrative framework -is not sufficient.
These rules, to be effective, must be supported by robust State institutions. The security sector (i.e. the police, the military and other security forces) needs to be staffed and trained appropriately. Police and armed forces must put in place appropriate procedures so that disciplinary and criminal sanctions to prevent and punish sexual violence by State officials can be applied. They must also be trained to be able to recognize sexual violence when it happens and to protect the population from such crimes by non-state actors. The justice system needs to be staffed and trained appropriately in order to be able to investigate allegations of sexual violations and prosecute and sanction perpetrators. In many countries, rape and other forms of sexual violence are prohibited and criminalized, but the prosecutions for such crimes are virtually non-existent. The reasons for this might be numerous and varied. Sometimes the lack of referral systems for victims of sexual violence or the prospect of excessively long procedures explains why victims do not seek justice. At other times, it is the lack of trust in the State institutions that discourages victims of sexual violence from seeking justice. There might also be a lack of willingness on the part of the judicial system to prosecute sexual crimes, which are wrongly considered lesser crimes. Finally, a strong health system -with staff specially trained to recognize sexual violence and to provide the necessary assistance to victims -is also needed. Victims of sexual Sexual violence in armed conflicts: A violation of international humanitarian law and human rights law violence usually turn first to the health system for assistance; the role of medical personnel is therefore paramount to identifying sexual violence and to referring victims to the appropriate police and judicial authorities if the patient so wishes. In this context, notably, respect for medical ethics and confidentiality is absolutely essential. Assistance to victims of sexual violence is not limited to medical assistance. Economic assistance might also be needed: victims of sexual violence might lack a means of livelihood because, for instance, they have been rejected by their families and communities. Psychosocial support to the victims, but also their families and entire communities, is often required, in particular when sexual violence is committed on a large scale. Assistance to victims indirectly prevents sexual violence from occurring again as it helps reduce the vulnerability of the concerned persons and communities. Eliminating and preventing sexual violence might thus require profound reforms. 170 These measures can and should already be taken in peacetime and are even more needed in armed conflicts and post-conflict settings.
In the context of armed conflicts, organized non-State armed groups also play an important role in the prevention of sexual violence. They too must enforce norms against rape and other forms of sexual violence by their members and by civilians in the territory they control. 171 Although armed groups usually do not have "institutions" like States and cannot "prosecute" rape and other forms of sexual violence, they can take effective measures to prevent sexual violence: the existence of clear orders prohibiting any form of sexual violence, the appropriate training of members of the armed group, and the enforcement of disciplinary measures and sanctions against perpetrators are basic measures that can truly help to eliminate and prevent sexual violence.
The need to improve the implementation of IHL in the field of sexual violence was highlighted at the 31st International Conference of the Red Cross and Red Crescent in 2011, in the Four-Year Action Plan for the Implementation of IHL, which integrated as an objective the "[p]revention of sexual and other gender-based violence against women". The Action Plan provides that:
States ensure that all feasible measures are employed to prevent all serious violations of international humanitarian law involving sexual and other forms of gender-based violence against women. Such measures include: predeployment and in-theatre gender training of armed forces on their responsibilities, as well as the rights and particular needs and protection of women and girls; military disciplinary measures and other measures such as reporting requirements on incidents of sexual violence to avoid impunity; ensuring that female detainees and internees are supervised by women and 170 As noted by J. Gardam already in 1998, "to be effective, any enforcement regime for prohibitions on sexual violence in armed conflicts must incorporate procedural reforms". J. Gardam, above note 45. 171 "Indeed, where groups enforce norms against rape by civilians (including spousal rape) as well as by combatants, the frequency of rape during war may be significantly less than peacetime levels." Elisabeth Jean Wood, "Armed Groups and Since then, the ICRC has made a number of statements before UN bodies notably affirming the urgent need to improve the implementation of IHL and other international rules prohibiting and criminalizing sexual violence. 173 It has already been suggested that the theme of sexual violence be put on the agenda of the 32nd International Conference of the Red Cross and Red Crescent that will take place in December 2015. 174 The UN has also stressed the need to address the immediate and profound causes of sexual violence, notably in the thematic resolutions of the UN Security Council on the Protection of Civilians in Armed Conflict, on Women, Peace and Security, and on Children and Armed Conflicts. In these resolutions, the Security Council has linked the issue of sexual violence to the peace and security agenda. 175 The Security Council took concrete actions and even applied sanctions against individuals for complicity in widespread and systematic sexual violence perpetrated in the DRC. 176 The UN has also linked the issue of sexual violence with the "transitional justice" agenda, 177 thus showing the UN belief that broad "institutional reforms are necessary to prevent the repetition of gender-based and sexual violence". 178 These evolutions aim at improving the implementation of the prohibition of sexual violence at the international level.
Despite these positive developments, the need for better implementation and prosecution of sexual violence also exists at the international level. The lack of IHL compliance mechanisms to identify, prevent and halt IHL violations (including sexual violence) and the need to develop new ones is a much wider issue that is the subject of an ongoing debate among States in the context of the Swiss-ICRC initiative on Strengthening Legal Protection for Victims of Armed Conflicts ("compliance track"). 179 Regarding prosecutions, international criminal law has made immense progress in the last two decades. However, international prosecutions of sexual violence remain rare in practice (compared to the occurrence of these crimes in the contexts that have been addressed by the ad hoc tribunals and by the ICC). In the context of the Lubanga case, for instance, criticisms were expressed because the ICC prosecutor did not bring charges related to sexual violence despite evidence that came out in court pointing to widespread sexual violence against child soldiers; and because the judges did not re-characterize the evidence of sexual violence under the existing charges of war crimes, notably the crime of enlistment, conscription of children or use of children in hostilities. 180 There were, however, both substantial and procedural impediments. On the substantial side, the prosecutor held that amending the indictment during the presentation of the prosecution case would have been contrary to the due process rights of the accused. On the procedural side, the ICC Appeals Chamber considered that it was not permissible for the judges to change the legal characterization of the facts to include crimes associated with sexual violence. 181 One of the possible reasons why sexual violence is rarely prosecuted is its frequent invisibility and the inherent difficulty in the collection of evidence necessary to prove that sexual crimes have been committed, as well as in the identification of perpetrators. Another possible reason might be the fact that international courts and tribunals often prosecute high-ranking officials and that, in practice, it may be particularly difficult to prove their responsibility for the perpetration of sexual crimes by their subordinates, especially if orders were not given to that effect and if sexual crimes were simply tolerated. In the context of its PSVI initiative, the United Kingdom has thus drafted -after having consulted a range of experts in the field -an International Protocol on the Documentation and Investigation of Sexual Violence in Armed Conflicts, and launched it in 2014. 182 The purpose of this non-binding protocol is to put an end to the impunity of perpetrators of sexual violence in conflict situations by helping national and international practitioners to investigate and document sexual violence worldwide. It provides guidelines on the documentation of sexual violence in practice and tackles issues such as documentation/investigation planning, identification of survivors and witnesses, testimonies, interviewing, and storing of information.
The international community has been very active in recent years in its efforts to combat sexual violence in various and complementary ways. It is to be hoped that these efforts will bear fruit.
Conclusion
Rape and other forms of sexual violence are absolutely prohibited under both IHL and international human rights law. The Geneva Conventions and their Additional Protocols prohibit expressly rape. They also outlaw cruel or inhuman treatment and torture, outrages upon personal dignity, indecent assault and enforced prostitution, and require respect for persons and honour. The IHL prohibition of rape and other forms of sexual violence applies to both international and non-international armed conflicts and is also part of customary law. Human rights law prohibits sexual violence at all times. This is done first and foremost through the prohibition of torture or cruel, inhuman or degrading treatment or punishment. Other human rights are also relevant, such as the prohibition of sexual slavery, trafficking of persons for the purpose of prostitution of others or other forms of sexual exploitation, the right to privacy or to a private life, and the prohibition of discrimination. Rape and other forms of sexual violence can amount to international crimes -war crimes, crimes against humanity and acts of genocidewhen the conditions for such crimes (including the contextual elements) are fulfilled. As such, they entail individual criminal responsibility.
The international legal framework for the prohibition and criminalization of sexual violence is thus extremely strong, even if imperfect. Sexual violence is one of those areas where the different international law branches (IHL, human rights law, international criminal law) echo and reinforce each other, providing for an essential complementarity.
Despite these legal achievements, the reality on the ground is appalling. In order to fill the gap between the law and the reality, there is an urgent need to strengthen the implementation of the international prohibition of sexual violence and the prosecution of sexual violence both at the domestic and international levels. At the domestic level, proper implementation of the prohibition of sexual violence goes beyond a mere translation of international law and into domestic rules. Large institutional reforms are needed sometimes to ensure respect for the law. At the international level, effective IHL compliance mechanisms are needed and further efforts must be made to ensure that sexual crimes are properly investigated and prosecuted by international judicial bodies.
Eliminating sexual violence in armed conflicts is an ambitious -some would say utopic -project. States and humanitarian actors must not capitulate, however, as sexual violence is neither an inevitable nor an inherent component of armed conflicts.
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